
 MEMORANDUM         
 

   
   
 

TO: SLDMWA Board of Directors, Alternates 

FROM: Pablo Arroyave, Chief Operating Officer 
Jaime McNeil, Engineering Manager 

DATE: February 10, 2022 

RE: Adoption of Resolution Authorizing Execution of Agreement for Jones Pumping 
Plant Switchgear Building UZ11A Bushing Box Replacement and Feeder Section 
Repairs, Adoption of Single Source Procurement Justification, and Related 
Expenditures of up to $300,000 from the EO&M Budget 

   

BACKGROUND   
Jones Pumping Plant has four (4) switchgear buildings (UZ6A, UZ8A, UZ11A, and UZB15), which were 
all designed and built by Powell Electrical Systems, Inc (Powell). There are three Western Area Power 
Administration (“WAPA”) transformers that provide power to three switchgear buildings and each 
switchgear building distributes power to two pump units, while the fourth switchgear building is for 
Station Service. The switchgear buildings are also tied to each switchgear building in the event a 
transformer becomes unavailable.  

On October 25, 2021, a ground fault explosion occurred which impaired Building UZ11A’s ability to 
receive power from a WAPA transformer. The bushing box and adjacent feeder section were both 
damaged from the explosion. Inspections were performed by Reclamation TSC and Powell on 
November 17 -18, 2021. The findings concluded that the ground fault was due to poor weatherproofing 
of the bushing box.  The findings also listed other damaged devices and components in need of repairs 
or replacement. 

Currently Building UZ11A is powered via the adjacent switchgear building.  Another ground fault 
incident could potentially take down another transformer feed, which would reduce the maximum 
pumping capacity. One transformer can support a maximum of up to three pump units and the station 
service, but this operation is not recommended for long durations. The Authority is pursuing a single 
source contract with Powell for the repairs to Building UZ11A. The repairs and replacements required 
to return Building UZ11A to normal operations can only be done by Powell because Powell owns certain 
intellectual property impacted by the repair and having the work done by another entity would 
invalidate the arc resistant rating provided by Powell. 
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ISSUE FOR DECISION 
Whether to adopt the proposed Resolution Making Single Source Findings and Authorizing Execution 
of a Single Source Construction Contract for Jones Pumping Plant Switchgear Building UZ11A Bushing 
Box Replacement and Feeder Section Repairs and Expenditure of up to $300,000 from the EO&M 
Budget.  
 

RECOMMENDATION 
Staff recommends adoption of the proposed resolution. 

 
ANALYSIS 
Powell Electrical Systems, Inc. was chosen as the single source provider for the repair services because 
the switchgear building was designed and built by Powell, and Powell has the intellectual property 
rights over the design and manufacturing of the switchgear buildings. The integral parts that need 
repairs/replacement are unique and require Powell’s proprietary parts. As a result, it is only practical 
for the services to be provided by Powell. In addition, as required by Reclamation, the switchgears were 
designed to be Arc Resistant meeting all the applicable ANSI Standards. If any portion of the 
switchgears were modified or replaced without the consent of Powell, then the arc resistant rating 
would be voided. Thus, to maintain the required rating, competition does not exist. 
 
The proposed resolution would authorize negotiation and execution of a construction services 
agreement with Powell on substantially the terms discussed with the Board (see draft Bushing Box 
Replacement and Repairs Agreement, included as an attachment to the proposed resolution), as well 
as to take such actions as may be required or authorized to effectuate that agreement.     
 

BUDGET IMPLICATIONS 
This unbudgeted proposed expenditure of up to $300,000 will be funded utilizing available F9 funds 
originally budgeted in the FY18 EO&M budget. 
 

ATTACHMENTS 
1. Proposed Resolution 
2. Single Source Justification 
3. Draft Bushing Box Replacement and Repairs Agreement 
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SAN LUIS & DELTA-MENDOTA WATER AUTHORITY 

RESOLUTION NO. 2022-___ 

RESOLUTION MAKING SINGLE SOURCE FINDINGS AND AUTHORIZING 

EXECUTION OF SINGLE SOURCE CONSTRUCTION CONTRACT FOR JONES 

PUMPING PLANT SWITCHGEAR BUILDING UZ11A BUSHING BOX REPLACEMENT 

AND FEEDER SECTION REPAIRS AND EXPENDITURE OF UP TO $300,000 FROM THE 

EO&M BUDGET 

 

WHEREAS, Jones Pumping Plant has four switchgear buildings (UZ6A, UZ8A, UZ11A, 

and UZB15), which were all designed and built by Powell Electrical Systems, Inc. (“Powell”); and 

WHEREAS, the San Luis & Delta-Mendota Water Authority (“Water Authority”) is 

responsible for operating and maintaining Jones Pumping Plant facilities, including the switchgear 

buildings; and 

WHEREAS, on October 25, 2021, a ground fault explosion occurred that impaired 

Building UZ11A’s ability to receive power from a Western Area Power Administration 

(“WAPA”) transformer, and the bushing box and adjacent feeder section were both damaged; and  

WHEREAS, inspections were performed by the U.S. Bureau of Reclamation and Powell 

in November 2021, and the findings concluded that the ground fault was due to poor 

weatherproofing of the bushing box; the findings also listed other damaged devices and 

components in need of repairs or replacement; and 

WHEREAS, after evaluation, Water Authority staff has determined, based on the facts 

summarized in Attachment 1, that only the products and construction services offered by Powell 

meet the Water Authority’s needs and will maintain an arc resistant rating that meets all applicable 

ANSI standards; and 

WHEREAS, the need to perform the repairs is urgent, the Water Authority staff has 

determined that competition does not exist, and the specified products and services of Powell are 

necessary to complete the required bushing box replacement and feeder section repairs; and  

WHEREAS, Section 1.1. of the Authority’s Consolidated Procurement Policy, adopted by 

Resolution on April 10, 2020, requires the Board to specifically authorize contracts greater than 

$200,000, and Section 4.6 requires the Authority to make specific findings prior to executing a 

single source construction contract; and 

WHEREAS, the Jones Pumping Plant Switchgear Building UZ11A Bushing Box 

Replacement and Feeder Section Repairs will be funded utilizing available F9 funds originally 

included in the Fiscal Year 2018 Extraordinary Operation and Maintenance Budget; and 
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WHEREAS, Water Authority staff recommends that the Board of Directors authorize 

negotiation and execution of a single source construction contract with Powell. 

NOW, THEREFORE, BE IT RESOLVED, AS FOLLOWS, THAT: 

Section 1.  The facts stated in the recitals above are true and correct, and the Board so finds 

and determines. 

Section 2.  Based on the above Recitals and the facts as stated in Attachment 1, the Board 

hereby finds as follows: 

(a) Only Powell Electrical Systems, Inc. is qualified to complete the necessary repairs and 

replacements for Building UZ11A, and; 

(b) Circumstances indicate that competition for this construction contract does not exist.  

Section 3.  Based on the facts as stated in Attachment 1, the price proposed for the 

construction work is fair and reasonable for the repairs and replacement, and will be funded 

utilizing available F9 funds originally included in the FY18 EO&M budget. 

Section 4.  The Executive Director or the Chief Operating Officer, for and on behalf of the 

Water Authority, is hereby authorized and directed to negotiate and execute a Construction 

Services Agreement with Powell Electrical Systems, Inc. for services on substantially the terms 

discussed with the Board, as well as to take such actions as may be required or authorized by this 

Board to effectuate that agreement. 

PASSED, APPROVED AND ADOPTED this 10th day of February, 2022, by the Board 

of Directors of the San Luis & Delta-Mendota Water Authority.  

 

 

________________________________________________ 

    Cannon Michael, Chairman 

    SAN LUIS & DELTA-MENDOTA WATER AUTHORITY 

 

Attest: 

 

__________________________________________________ 

Federico Barajas, Secretary 

 

 

 

 

 

***** 
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I hereby certify that the foregoing Resolution No. 2022-___ was duly and regularly adopted 

by the Board of Directors of the San Luis & Delta-Mendota Water Authority at the meeting thereof 

held on the 10th day of February, 2022. 

 

 

 

    

Federico Barajas, Secretary 

 
 



NON-COMPETITIVE (SINGLE SOURCE) 
PROCUREMENT JUSTIFICATION FORM 

Item/Service for single source procurement: Switchgear Replacement and Repairs

--------------------

Selected vendor for the single source procurement: Powell Electrical Systems, Inc.

Tot a I Amount of Procurement including taxes: Up to $300,000
--------------------

Specification Number: F22-JPP-071 
--------------------

For any non-competitive (single source) procurement (except Professional services) over $60,000, the Project 
Manager must complete this form and return it to the Procurement Department for review and procurement 
authorization. Attach additional pages of explanation if necessary. A SINGLE SOURCE PROCUREMENT 

MAY NOT PROCEED UNTIL THE REQUIRED SIGNATORIES SIGN THIS FORM. NOTE: For 
procurements below the Delegation of Authority threshold of $200,000.00, Board approval is NOT required prior to 
award and can be approved by the Executive Director or COO. The Board must be notified promptly following 
award. 

Section 1: Is this an emergency? 
□Yes l!JNo (Skip to Section 2) 

If yes, explain in detail below and no further Sections are required. If over the Delegation of Authority threshold of 

$200k, a separate memo documenting the decision shall be prepared by the Project Manager for Board 
notification/approval. 

Note: "Emergency" shall mean a sudden, unexpected occurrence that poses a clear and imminent danger, requiring 

immediate action to prevent or mitigate the loss or impairment of life, health, property, or essential public services. 

Explanation: 

Section 2: Identify Type of Procurement 

□ Goods, Supplies, Equipment (See section 3)

□ Non-Professional Services (See section 4)

l!1 Construction (See section 5) 

Single Source Justification 
December 8, 2021 

Page 1 

Although this is not an emergency, the need to perform the repairs is urgent as the Authority cannot afford to lose 

another transformer feed. Currently Building UZ11A is powered via the adjacent switchgear building.  Another ground 

fault incident could potentially take down another transformer feed, which would reduce the maximum pumping 

capacity. One transformer can support a maximum of up to three pump units and the station service, but this operation 

is not recommended for long durations







Explanation:

3. If neither of the above apply, please provide an explanation to the Board as to why the Board
should approve this Single-Source procurement.

Explanation: Single-Source procurement is recommended because competition does not exist. 
The switchgear building was designed and built by Powell Electrical Systems, Inc. (Powell) and 
Powell has the intellectual property rights over the design and manufacturing of the switchgear 
buildings. The integral parts that need repairs/replacement are unique and require Powell's 
proprietary parts. As a result, it is only practical for the services to be provided by Powell. 
Having the work done by another entity would invalidate the arc resistant rating provided by 
Powell. The switchgears were designed to be Arc Resistant meeting all the applicable ANSI 
Standards. If any portion of the switchgears were modified or replaced without the consent of 
Powell then the arc resistant rating would be voided. Thus, to maintain the required rating, 
competition does not exist.

Completed and Requested By: 

Project Manager: Charles Reyes

Date: 2/1/2022

Reviewed By: 

Lisa Freitas, Procurement and Work & Asset Manager
Date: 02/01/2022

El Reviewed

By: __ Q_,__�-=---............... Q..����-_,,,,,.,,...�----- fi21'J\pproved D Denied
v 

Pablo Arroyave, Chief Operating Officer
Date: �/ '-l "'l... ?.-

Single Source Justification 
December 8, 2021 

Page 4 



Specification No: F22-JPP-071 

1 

 

AGREEMENT FOR CONSTRUCTION 
 

This Agreement is made and entered into this ____ day of _______                  , 2022, by and between the 

San Luis & Delta-Mendota Water Authority, a Joint Powers Authority, acting by and through its Governing 

Board (“SLDMWA”) and Powell Electrical Systems, Inc., a Delaware corporation (“Contractor”).  

SLDMWA and Contractor may be referenced herein individually as “Party” or collectively as the “Parties.” 

 

WITNESSETH, that for and in consideration of the mutual promises, covenants, agreements, and 

conditions herein contained, the Parties agree as follows: 

1. THE WORK:  The Work constitutes a public work of improvement.  Contractor shall provide 

and pay for all labor, materials, equipment, tools, construction equipment and machinery, 

water, light, heat, utilities, transportation and other facilities and services necessary for the 

execution and completion of the Work in accordance with the Contract Documents and any 

applicable code or statute, whether or not specifically described herein, as long as same is 

reasonably inferable there from as being necessary to produce the intended results.  Contractor 

agrees to perform and complete in a good and workmanlike manner the work of 

SWITCHGEAR BUSHING BOX REPLACEMENT AND REPAIRS (“Work”).  The 

Work is subject to the approval of SLDMWA’s Chief Operating Officer.   

In no case shall SLDMWA have any responsibility for the means, methods, techniques, 

sequences or procedures utilized by the Contractor, or for safety precautions and programs in 

connection with the Work. 

Contractor shall give all notices and shall observe and comply with all laws, ordinances, rules, 

regulations, permits, rights-of-way, or orders of any public authority bearing on the performance 

of the Work.  All Work shall be performed in accordance with Title 24, Parts 1 through 5 and 9, 

of the California Code of Regulations.  Contractor shall conduct the Work so that all laws and 

ordinances for the protection of the public and the workers shall be obeyed fully by Contractor 

and all subcontractors. 

Contractor shall comply with all applicable provisions of federal, state and local safety laws and 

building codes to prevent accidents or injury to persons on, about, or adjacent to the premises 

where the Work is being performed.  Contractor shall be responsible for initiating, maintaining 

and supervising all safety measures in connection with the Work, for maintaining all safety 

conditions on the Site, and for ensuring against and/or correcting any hazardous conditions on 

the Site.  Contractor shall at all times maintain adequate protection against injury to persons, 

including employees, or damage to property, on or near the project, or adjacent to the Site.   

Existing signs, lights, traffic signals, control boxes, hydrants, meters, and other similar items 

occurring within the street or sidewalk areas shall be kept free of obstructions and accessible at 

all times.   

Contractor shall take all necessary precautions to protect SLDMWA’s structures, facilities, 

equipment, tools, materials, and any other property on or adjacent to the Site against damage, 

loss, or theft resulting from the operations, equipment or workers of the Contractor during the 

course of the construction, and shall provide adequate security measures.  Contractor shall repair 

or replace any damage and remove any damaged or defaced material and/or equipment from the 

Site at no cost to SLDMWA.  Contractor shall be strictly liable for failure to adequately protect 

any existing improvements and/or facilities. 
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Any change to the Work increasing or decreasing the Contract Price must be approved in writing 

by the Chief Operating Officer or Project Manager.  In no event shall any change to the Work 

be approved which would cause the total amount to be paid under this Agreement to exceed One 

Hundred Thousand Dollars ($100,000.00). 

Contractor will remove all dirt, debris, and waste from the Site, and ensure upon completion that 

the grounds and any adjacent sidewalks and streets are left clear and in the condition the 

Contractor originally found them. 

2. LICENSE AND REGISTRATION:  By executing this Agreement, Contractor represents that 

it is currently licensed by the California Contractors State License Board, Class  , 

License number   , and that Contractor is registered with the California Department 

of Industrial Relations as required by California Labor Code section 1725.5, Registration 

number     . 

3. BONDS AND INSURANCE: If the Contract Price is twenty-five thousand dollars 

($25,000.00) or more, then Contractor shall provide to SLDMWA payment and performance 

bonds in an amount not less than 100 percent of the total amount payable by the terms of the 

contract before commencement of any contract Work. 

Before beginning work, Contractor shall furnish to SLDMWA, certificates of insurance and 

policy endorsements satisfactory to SLDMWA, evidencing general liability coverage, of not 

less than $1,000,000 per occurrence ($2,000,000 general aggregate (if used)) for bodily injury, 

personal injury and property damage; auto liability of at least $1,000,000 for bodily injury and 

property damage each accident limit; workers' compensation (statutory limits) and employer's 

liability of $1,000,000 (if applicable); requiring 30 days (10 days for non-payment of premium) 

notice of cancellation to SLDMWA. Such insurance is to state or be endorsed to state "such 

insurance shall be primary and any insurance, self-insurance or other coverage maintained by 

the San Luis & Delta-Mendota Water Authority, its directors, officers, employees, and 

authorized volunteers shall not contribute to it". The general liability coverage shall give 

SLDMWA, its directors, officers, employees and authorized volunteers insured status using ISO 

endorsement CG2010, CG2033, CG2037 or their equivalent. Coverage is to be placed with a 

carrier with an A.M. Best rating of no less than A:VII, or equivalent, or as otherwise approved 

by SLDMWA.  

The insurer(s) issuing the required policies shall, by separate endorsement, agree to waive all 

rights of subrogation against the “Additional Insureds” for losses arising in any manner from the 

products or work provided or performed by or on behalf of Contractor for SLDMWA, but this 

provision applies regardless of whether or not SLDMWA has received the waiver of 

subrogation.  In the event that the Contractor employs other contractors (sub-contractors) as part 

of the work covered by this Contract, it shall be the Contractor's responsibility to require and 

confirm that each sub-contractor meets the minimum insurance requirements specified above. 

All such insurance shall be maintained in full force and effect throughout the duration of the 

Contract. 

4. LOCATION OF WORK:  The Work is to be performed at the following location: Error! 

Reference source not found.(“Site”).  

5. TIME FOR COMPLETION:  The Parties hereby agree that the Work shall be by July 15, 2022 

(“Contract Time”).  
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6. CONTRACT DOCUMENTS:  The contract documents include this agreement, any special 

provisions, the payment and performance bonds (if required), the RFQ Documents, the plans, 

the specifications, the drawings, construction change directives, and any change orders 

(“Contract Documents”) and comprise the complete and integrated contract between Parties, 

superseding all prior negotiations, representations or agreements, either written or oral.  All 

Contract Documents are complementary, and what is called for by any one shall be as binding 

as if called for by all.  In case of conflict, detail drawings shall govern over small-scale 

drawings, the specifications shall govern over the drawings, special provisions (if any) shall 

govern over the drawings, and change orders shall govern over the original documents, unless 

a different order of precedence is noted. 

7. SUBCONTRACTORS:  Contractor shall not use any subcontractors to perform any Work 

hereunder unless those subcontractors have been identified in Contractor’s bid to SLDMWA.  

All subcontractors shall be registered with the California Department of Industrial Relations as 

required by California Labor Code section 1725.5, and shall comply with Paragraphs 8 and 10 

below. 

8. PREVAILING WAGES AND RECORDS:  This Section shall apply to all projects over $1,000. 

Contractor and all subcontractors shall comply with and adhere to the general prevailing rate 

of per diem wages and the general prevailing rate for holiday and overtime work as determined 

by the Director of Industrial Relations pursuant to Division 2, Part 7, Chapter 1, of the 

California Labor Code. Schedules of the prevailing rate of per diem wages are available for 

public inspection at the SLDMWA or can be found at 

https://www.dir.ca.gov/oprl/DPreWageDetermination.htm and are incorporated herein by 

reference. Contractor shall obtain and post copies of the applicable prevailing wage rates in a 

prominent place at the job site, in accordance with the regulations of the Department of 

Industrial Relations.  Failure to comply with wage and hour requirements may result in the 

Contractor being assessed penalties in accordance with Articles 2 and 3, Chapter 1, Part 7, 

Division 2 of the Labor Code, including without limitation Sections 1775, 1776, 1777.7 and 

1813. 

The project is subject to compliance monitoring and enforcement by the Department of 

Industrial Relations (“DIR”). Contractor shall keep, and shall cause all subcontractors on the 

Project to keep certified payroll records of the hours and wages of all employees employed on 

the Project, and those records shall be open at all times for inspection by SLDMWA and/or the 

Division of Labor Statistics and Enforcement, in accordance with Sections 1776 and 1812 of the 

Labor Code.  The certified payroll records shall contain at least the following information: the 

name, address, social security number, work classification, dates of payroll period, straight time, 

and overtime hours worked each day and week, and the actual per diem wages paid to each 

journeyman, apprentice, worker, or other employee employed by the Contractor and/or each 

subcontractor in connection with the Work. 

Payroll records shall be furnished electronically to the Labor Commissioner of the DIR monthly, 

unless more frequent submission is required herein, and shall be furnished within 10 days of any 

separate request by the DIR or DLSE.  Payroll records shall be furnished in a format prescribed 

by the DIR and uploaded into the electronic certified payroll reporting (eCPR) system. 

The DIR may confirm the accuracy of payroll reports, including without limitation through 

worker interviews, examination of time and pay records, direct verification of “Employer 

Payments” (as defined at section 16000 of Title 8 of the California Code of Regulations), or any 

other legal and reasonable method of corroboration.  The DIR also may conduct in-person 

https://www.dir.ca.gov/oprl/DPreWageDetermination.htm
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inspection(s) at the Site, including visual inspection of required job site notices, inspections of 

records, observation of work activities, interviews of workers and others involved with the 

Project, and any other activities deemed necessary by the DIR to ensure compliance with 

prevailing wage requirements.  

In accordance with Title 8, Section 16463 of the California Code of Regulations, SLDMWA 

may, on its own or if required by the Labor Commissioner, withhold funds due to Contractor 

when payroll records are delinquent or inadequate. Contractor shall cease all payments to a 

subcontractor whose payroll records are delinquent or inadequate until the Labor Commissioner 

provides notice that the subcontractor has cured the delinquency or deficiency.   

9. GUARANTEE: In addition to any guarantees required elsewhere by the Contract 

Documents, the Contractor shall guarantee the work for a period of the lesser of twelve (12) 

months from the date of acceptance by SLDMWA or eighteen (18) months from the date of 

shipment of the equipment Work for a minimum of one (1) year from and after the recordation 

of the Notice of Completion and formal acceptance by SLDMWA and subject to the 

Contractor’s Guarantee Form. The guarantee period for repaired or replaced defective work or 

equipment shall run for a period of twelve (12) months from the date of completion of the 

warranty work or for the original warranty period, whichever is the longest. SLDMWA shall 

provide Contractor “free and clear” access to the affected portion of the Work for all of 

Contractor’s corrective work. 

10. COMPLIANCE WITH WORKERS’ COMPENSATION LAW:  By executing this contract, 

Contractor certifies that it is aware of the provisions of Section 3700 of the Labor Code of the 

State of California which require every employer to be insured against liability for workers’ 

compensation or to undertake self-insurance in accordance with the statutory requirements, and 

Contractor will comply with such provisions before commencing the performance of the Work. 

11. CONTRACT PRICE AND PAYMENT: As compensation for the Work, and its satisfactory 

construction, erection and completion, SLDMWA shall pay or cause to be paid to Contractor 

the sum of         dollars ($ ), 

subject to additions and deductions as provided by change order (“Contract Price”).  Payment 

will be made as follows (check one): 

 X  Option 1: Payment will not be made until all Work is completed to the satisfaction of 

SLDMWA.   

☐  Option 2: Applications for payment shall be made on a monthly basis for work 

completed.  The progress payment will be based on the estimated percentage complete, subject 

to review and approval by SLDMWA.  The Contractor shall submit with its application all 

documents necessary to substantiate its estimate of percentage completion.  For each monthly 

application for payment, the Contractor shall submit a conditional lien release warranting that 

title to all work, labor, materials and equipment covered by the application is free and clear of 

all liens, claims, security interests or encumbrances.  Additionally, the Contractor shall submit 

unconditional lien releases for all work through the prior progress payment. For final payment, 

the Contractor and all of its Subcontractors and material suppliers shall submit final conditional 

and final unconditional lien releases. No progress payment will be released until SLDMWA 

has received the required lien releases. 
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Retention 

Under Option 2 above, SLDMWA shall reserve from monies earned by the Contractor a sum 

equal to five percent (5%) of the estimates.   

If requested in writing by the Contractor within five (5) days after receipt of Notice of Intent to 

Award, the Contractor may exercise its right to deposit into escrow securities in lieu of retention, 

or have retention deposited into escrow, in accordance with Public Contract Code section 22300.  

Upon satisfactory completion of the Contract, the securities or retention plus interest earned 

shall be returned to the Contractor.  If the Contractor exercises its option hereunder, it must 

notify its Subcontractors in writing, within ten (10) days of the Contractor exercising its option, 

of their equivalent right to do so. 

Payment Disputes:  SLDMWA may dispute any payment application or portion thereof which 

is not properly documented and in accordance with the Agreement.  SLDMWA also may 

withhold sums from any payment application for any of the following: 

A. Third party claims filed or reasonable evidence indicating probable filing of such claims; 

B. Defective work for which Contractor has not commenced to and diligently pursued a 

reasonable remedy within fifteen (15) days of having received written notice; 

C. Failure of the Contractor to make proper payments to any of its Subcontractors or suppliers, 

including without limitation in response to a stop payment notice; 

D. The occurrence of reasonable doubt that the Contract can be completed for the balance of 

payments then unpaid to the Contractor; 

E. Failure of the Contractor to comply with any lawful or proper direction concerning the 

Work; 

F. Claims and/or penalties which state law assesses against the Contractor for violation of 

such law; 

G. Any claim or penalty asserted against SLDMWA by virtue of the Contractor's failure to 

comply with the provisions of all governing laws, ordinances, regulations, rules, and 

orders; 

H. Any liquidated damages which may accrue; or 

I. Any reason specified elsewhere in the Contract Documents as grounds for retention or that 

would legally entitle SLDMWA to a set-off. 

The basic standard to determine the amount to be withheld pursuant to this Section shall be one 

hundred fifty percent (150%) of the amounts claimed or the value of the work not done or 

defectively done; provided, however, that SLDMWA reserves the authority to retain greater 

sums should such sums be necessary in SLDMWA’s discretion to adequately protect it. 

For any disputed payment, SLDMWA shall provide written notice describing its dispute to the 

Contractor. 
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12. CONTRACT CLOSEOUT AND FINAL PAYMENT:  When the Contractor determines that all 

of its Work is complete and all items on the punch list have been satisfied, the Contractor shall 

submit to SLDMWA a certificate of completion and an application for final payment, 

accompanied by any submittals required in the Contract Documents and the Contractor’s 

Guarantee Form. Upon receipt of the Contractor’s final payment application, SLDMWA shall 

review the submittals required and verify that all of the Work is complete, including all punch 

list items.  Upon such verification, SLDMWA will process the final payment and release of 

retention in accordance with the approved final payment application.  The payment of undisputed 

sums due for the final payment, and excluding any sums withheld for Stop Payment Notices, shall 

be made within thirty-five (35) days of SLDMWA’s approval of the final payment application or 

within sixty (60) days after the recording of the Notice of Completion, whichever is later. 

13. CLAIMS:  Claims are subject to the requirements of Public Contract Code sections 20104 et 

seq. and 9204.  A summary of those provisions is set forth below.  To the extent that the 

summary below is inconsistent with the statutes, the statutes control.   

13.01.  Notice of Potential Claim. 

The Contractor shall promptly provide a written Notice of Potential Claim to SLDMWA upon 

discovery of concealed or unknown conditions or discovery of facts regarding any disagreement, 

direction, or occurrence that may result in a claim. Failure to timely submit a Notice of Potential 

Claim acknowledges that the condition, facts, disagreement, direction, or occurrence did not 

cause any increase in cost or time, and waives any Claim that the Contractor otherwise may have 

had the right to submit. 

13.02.  Definitions. 

“Claim” means a separate demand by Contractor sent by registered mail or certified mail with 

return receipt requested, for one or more of the following:  

(A) a time extension, including, without limitation, for relief from damages or penalties 

for delay. 

(B) payment of money or damages arising from work done by, or on behalf of, 

Contractor pursuant to the contract and payment for which is not otherwise expressly 

provided or to which the claimant is not otherwise entitled.  

(C) payment of an amount that is disputed by SLDMWA. 

“Mediation” means any nonbinding process in which an independent third party or board assists 

the parties in dispute resolution through negotiation or evaluation. 

“Subcontractor” means any type of contractor within the meaning of Chapter 9 (commencing 

with Section 7000) of Division 3 of the Business and Professions Code who either is in direct 

contract with the Contractor or is a lower tier subcontractor. 

13.03.  Claims Procedure. 

All Claims under this Contract shall be resolved using the following procedure. 

13.03.01 The Claim shall be in writing and include the documents necessary to 

substantiate the Claim.  The evaluation of the Claim will be based on SLDMWA’s records 
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and the Claim documentation submitted by the claimant, which shall include but not be 

limited to the following: an explanation of the Contractor’s position; supporting 

documentation; analysis of delay for any claimed additional time; a calculation of amounts 

claimed, if any; and the certification required by Section 12.04 below. Claims must be filed 

on or before the date of final payment.   

13.03.02 The Contractor may present a Claim on behalf of a Subcontractor. A first-

tier Subcontractor may request in writing, for itself or a lower tier Subcontractor, that the 

Contractor present a Claim. The Subcontractor shall furnish reasonable documentation to 

support the Claim. Within 45 days of receipt of this written request, the Contractor shall 

notify the Subcontractor in writing as to whether the Contractor presented the Claim and, 

if not, the reasons for not having done so. 

13.03.03 SLDMWA shall review the Claim.  Within 30 days of receipt of the Claim, 

SLDMWA may request, in writing, additional documentation from the claimant. Where 

additional information is requested, the time in which SLDMWA must respond to a Claim 

shall be tolled until all requested information is provided.   

13.03.04 Within 45 days of receipt of the Claim, as that time may be tolled as 

provided in Section 12.03.03 above, SLDMWA shall provide Contractor with a written 

statement identifying what portion of the Claim is disputed and what portion is undisputed. 

SLDMWA and the Contractor may agree to extend the time period for a response.  Failure 

by SLDMWA to respond within the specified time results in the Claim being deemed 

rejected in its entirety.   

13.03.05 Any payment due on an undisputed portion of the Claim shall be processed 

and made within 60 days after SLDMWA issues its written statement.   

13.03.06 Within 15 days of receipt of SLDMWA’s response or within 15 days of 

SLDMWA’s failure to respond, the Contractor may demand, in writing, an informal 

conference to meet and confer for settlement of the issues in dispute.  SLDMWA shall 

schedule a meet and confer conference within 30 days after receipt of such demand for 

settlement of the dispute. 

13.03.07 Within 10 business days following a meet and confer conference, 

SLDMWA shall provide the Contractor a written statement identifying any portion of the 

Claim that remains in dispute and any portion that is undisputed.  Failure by SLDMWA to 

provide the written statement within the specified time results in the remaining Claim 

issues being deemed rejected in their entirety.  Any payment due on an undisputed portion 

of the Claim shall be processed and made within 60 days after SLDMWA issues its written 

statement.  

13.03.08 Any remaining disputed portion of the Claim following the meet and 

confer conference shall be submitted to nonbinding mediation, in accordance with Public 

Contract Code section 9204(d)(2)(B). SLDMWA and Contractor shall share the associated 

costs equally. The mediation excuses any further obligation under Public Contract Code 

section 20104.4 to mediate after litigation has been commenced.  This Section does not 

preclude arbitration if mediation under this Section does not resolve the parties’ dispute. 

13.03.09 If mediation is unsuccessful, then the Contractor may file a claim as 

provided in Government Code sections 900 et seq. with respect to the parts of the Claim 
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remaining in dispute.  The time within which a Government Code claim must be filed is 

tolled from the time the Contractor submits the written Claim until mediation of disputed 

portions of that Claim is completed.   

13.03.10 Amounts not timely paid under this Section bear interest at seven percent 

(7%) per year. 

13.03.11 The following procedures apply to litigation filed to resolve Claims: 

(a) The case shall be submitted to judicial arbitration pursuant to Code of Civil 

Procedure sections 1141.10 et seq., notwithstanding Section 1141.11 of that code.   

(b) The arbitrator shall be experienced in construction law.  The parties shall split 

equally the arbitrator’s fees and expenses, except where the arbitrator, for good cause, 

determines a different division.   

(c) Any party who, after receiving an arbitration award, requests a trial de novo but 

does not obtain a more favorable judgment shall, in addition to payment of costs and 

fees, pay the attorneys’ fees of the other party arising out of trial de novo. 

(d) The court may, upon request by any party, order any witnesses to participate in 

arbitration process. 

In any suit filed under Public Contract Code Section 20104.4, SLDMWA shall pay 

interest at the legal rate on any arbitration award or judgment.  The interest shall begin 

to accrue on the date the suit is filed in a court of law. 

Section 13.04. Claim Certification. 

Every party with an interest in a Claim, including Contractor and any Subcontractor or material 

supplier, shall include the following “Claim Certification” with every Claim.  A Claim without 

the required certification is incomplete and will not be accepted. 

 

CLAIM CERTIFICATION 

 Under penalty of perjury, and with specific reference to the California False Claims Act, 

Government Code sections 12650 et seq. (“Act”), I certify that I have read and am familiar with 

the provisions of the Act; that submission of the attached claim is made in good faith; that the 

supporting data prepared by the undersigned company are accurate and complete to the best of 

my knowledge and belief; that submission of the claim to the SLDMWA does not violate the 

False Claims Act; and that I am duly authorized to certify the claim on behalf of the claimant. 

Dated:   ____________  Company________________________________ 

     Signature ________________________________ 

Print Name/Title: ___________________________ 

14. UNFAIR COMPETITION:  Pursuant to Public Contract Code section 7103.5, Contractor offers 

and agrees to assign to SLDMWA all rights, title, and interest in and to all causes of action 

Contractor may have under Section 4 of the Clayton Act (15 U.S.C. Sec. 15) or under the 
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Cartwright Act (Chapter 2 (commencing with Section 16700) of Part 2 of Division 7 of the 

Business and Professions Code), arising from purchases of goods, services, or materials 

pursuant to the Contract.  This assignment shall be made and become effective at the time 

SLDMWA tenders final payment to Contractor, without further acknowledgment by the 

parties. Contractor agrees to require all subcontractors to similarly assign such rights to 

SLDMWA. 

15. TERMINATION:  SLDMWA may, at any time and for any reason, terminate, in whole or in 

part, this contract for SLDMWA’s convenience. Termination shall be by written notice to 

Contractor.  Upon receipt of such notice, Contractor shall, unless the notice directs otherwise, 

immediately discontinue Contractor's work. Upon such termination, Contractor shall be entitled 

to payment of: a) Contractor’s direct, actual cost of the Work completed in conformity with the 

Contract, not to exceed the Contract Price allocable to that portion of the Work; plus b) an 

allowance of ten percent (10%) of those costs for Contractor's overhead and profit. 

SLDMWA also may terminate this contract for cause if a) Contractor is insolvent or has made 

a general assignment for the benefit of creditors or b) Contractor or any subcontractor materially 

breaches this contract and such party does not commence to and diligently pursue a cure to such 

material breach within fifteen (15) days of having received written notice.  Termination shall be 

by written notice to Contractor, after five (5) days’ written notice of and opportunity to cure any 

material breach.  In the event of such termination, SLDMWA may, without liability, take 

possession of and utilize in completing the Work, Contractor’s materials that are necessary for 

completion. In the event of a termination for cause, Contractor shall not be entitled to receive 

payment until the Work is finished.  At that time, Contractor shall be entitled to payment of the 

Contract Price, less the cost to secure a replacement contractor and complete the Work, less any 

liquidated damages, which shall continue to accrue until the Date of Completion, except that 

Contractor shall not be entitled to be paid more than it would be entitled to be paid under a 

termination for convenience.   

If this Contract is terminated for cause and if it is later determined that SLDMWA was not 

entitled to terminate for cause, such termination automatically shall be converted to and treated 

as a termination for convenience. 

16. INDEMNITY: Contractor shall defend with counsel acceptable to SLDMWA, indemnify and 

save harmless SLDMWA and any of its officers, agents, employees, and other contractors from 

and against any and all losses, claims, demands, damages, costs, expenses, attorney’s fees, or 

liability arising out of or in any way connected with Contractor’s performance of the Work or 

with this contract, arising from any wrongful act, or any negligent act or omission to act, 

whether active or passive, on the part of the Contractor or any of its agents, employees, 

subcontractors or suppliers.  Without limiting the foregoing, the defense and indemnity applies 

to any wrongful acts, or any actively or passively negligent acts or omissions to act, committed 

jointly or concurrently by Contractor (or any of its agents, employees, subcontractors or 

suppliers) and SLDMWA (or any of its officers, agents, employees, and other contractors).  

Contractor has no obligation to indemnify SLDMWA in contravention of Section 2782 of the 

Civil Code for the active or sole negligence or willful misconduct of SLDMWA.  The defense 

and indemnification requirements extend to claims occurring after this contract is terminated 

or the Work is completed. 

LIQUIDATED DAMAGES:  Should the Work not be completed within the Contract Time, as 

adjusted for any delays caused by conditions beyond the control and without the fault or 

negligence of Contractor, Contractor acknowledges that SLDMWA will suffer damage, and that 
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it is impracticable and infeasible to fix the amount of actual damages. Therefore, it is agreed by 

and between Contractor and SLDMWA that Contractor shall pay to SLDMWA as fixed and 

liquidated damages, and not as a penalty, the sum of $1,000 per calendar day delay until final 

completion of the Work and its delivery to SLDMWA, and that SLDMWA may deduct 

Liquidated Damages from any monies due or that may become due to Contractor. 

17. EXECUTION OF CONTRACT:  IN WITNESS WHEREOF, this agreement has been duly 

executed by the above named parties, on the day and year first above written. 

 

 

 

CONTRACTOR: (California Corporations: must be signed by company’s CEO, 

President, or Vice President as well as the Secretary or CFO.) 

 

Date 

 

Tax I.D. Number 
 

Signature 

 

Signature 

 

Print Name 

 

Print Name 

 

Title 

 

Title 
 

SAN LUIS & DELTA-MENDOTA WATER 

AUTHORITY, A Joint Powers Authority: 
 

 

Date 

 

 

 

Pablo R. Arroyave 
SLDMWA Chief Operating Officer 

 

  

 




